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limited partnership consisting of six Germans, though a corporate 
entity in Japan, was divided, the share of the partners resident in 
Germany being condemned and the balance released. This is merely 
an application of the rule with respect to ordinary partnerships owning 
a house of trade in non-enemy territory. 22 It would be highly desirable 
if some uniform test of the national character of corporations in time 
of war could be arrived at by international agreement. 

The necessity of reaching the economic interest of enemies, to 
prevent hostile use thereof, induced the various belligerents in the 
late war readily to disregard the corporate entity of domestic cor- 
porations by sequestrating or selling the stock owned by alien enemies 
in such corporations. When the enemy interest was preponderant, 
their liquidation or winding up was provided for. These provisions 
indicate clearly that the ownership of shares of stock was deemed an 
aliquot ownership of the corporation and its assets, such beneficial 
ownership constituting the test of enemy interest. So our State 
Department has usually not hesitated to interpose in behalf of Ameri- 
can stockholders owning a substantial interest in a foreign corpora- 
tion sustaining injury from a foreign government. For that reason, 
it will be interesting to observe whether the property in Germany to 
be turned over to the Allies by the Treaty of Peace, when owned by 
German corporations whose stock is principally owned by American 
citizens, will actually be taken as proposed. Not only would this dis- 
regard the "legal or equitable interests" of allied citizens in such 
property, which the Peace Treaty was designed to safeguard, but it 
would in effect bring about the curious result of despoiling the citizens 
of one Ally for the benefit of another, the value of the property thus 
taken being credited, on reparation account, to Germany, which has 
no interest in it. An equally interesting problem is raised by the case 
of the Austrian ships owned by corporations registered in Trieste 
and Fiume, the stockholders having also now become nationals of Italy 
or Jugoslavia, as the case may be. The economic interest impaired by 
the transfer of such ships to the Reparation Commission would clearly 
be Italian or Tugoslav, and not Austrian. 

E. M. B. 



THE CONFLICT OF LAWS OF JAPAN 

De Becker's International Private Law of Japan, published in 1919, 
makes available in our own tongue the legislation of this remarkable 
people with respect to the conflict of laws — a subject which is gaining 
every year more importance from the standpoint of international trade. 
As the Japanese law of June 15, 1898 (Horei) constitutes the most 
complete legislative expression of the rules of the conflict of laws 

"The Clan Grant (1915) 1 Br. & Col. P. C. 272. 
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enacted in any of the leading countries of the world in recent times, 
a statement of its principal provisions may be of interest. 1 

Renvoi. "Renvoi" is adopted with respect to the rules governing 
(i) capacity, (2) marriage and divorce, (3) the relationship between 
parent and child, (4) guardianship and curatorship, (5) succession 
and wills, provided that the foreign law would apply Japanese law. 2 

Capacity. Following the trend of continental law the principle of 
nationality is adopted as the rule governing private capacity. 3 When 
a party to a juristic act in Japan is a person of full capacity according 
to Japanese law the act is valid, although he is not a person of full 
capacity according to the law of his nationality. 4 This qualification 
does not apply, however, with respect to acts falling within the family 
law or the law of succession, nor with respect to those affecting foreign 
immovables. 5 Whether the law of the situs or the national law of 
the owner determines his capacity to convey or mortgage immovable 
property does not clearly appear. 6 If a party is in possession of two 
or more nationalities the law of his nationality is that of the country 
whose nationality he last acquired; but in case one of the plural 
nationalities is that of Japan, Japanese law governs. 7 

Formalities. The form of a juristic act is determined by the law 
governing the effect of such act. The transaction is also valid if it 
conforms to the law of the place of the act, except in the case of 
juristic acts by which real rights or other rights which are regis- 
trable are created or disposed of, the latter being governed by the law 
of the situs. 8 The continental maxim, locus regit actum, is thus adopted 
in a permissive sense with the qualification indicated. The form in 
which it is expressed follows Article 1 1 of the Introductory Act of the 
German Civil Code. 

Property. The law of the situs governs real rights relating to 
movables and immovables, 9 also the formalities with which a con- 
veyance or mortgage of immovable property must be executed. 10 
Concerning capacity to convey or to mortgage immovable property, 
see supra. 

Contracts. The intention of the parties is the governing principle. 
If the intention of the parties is uncertain the law of the place where 
the contract was made controls. 11 Where the contract is made by 

1 The provisions may be found also in a French translation in 28 Clunet, 
Journal de droit international privi, 639-643. 

2 Art. 29 of the Law Concerning the Application of Laws in General (Horei) ; 
De Becker, op. cit., 74. 

"Art. 3, par. 1. 

'Art. 3, par. 2; De Becker, op. cit., 120. The Japanese law follows in this 
regard Art. 7, par. 3, of the Introductory Act of the German Civil Code. 

5 Art. 3, par. 3. * See De Becker, op. cit., 76. 

7 Art. 27, par. f. " Art. 8. 

•Art. 10. "Art. 8, par. 2. 
"Art. 7. 
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correspondence it is the law of the place from which the offer was 
sent. If the recipient of the offer was ignorant at the time of his 
acceptance of the place from which the offer was sent, the place of 
the offeror's domicil is regarded as the place of the contract. 12 The 
discharge of contracts is controlled by the law governing their forma- 
tion and effect. The mode of performance is subject to the law of 
the place of performance; for example, the method and formality of 
payment. 13 

Statute of Limitations. The statute of limitations is regarded as 
relating to the substance and is controlled by the law governing the 
obligation itself, but on grounds of policy no action can be brought 
if it is barred by the statute of limitations of the forum. 14 

Assignment of Contracts. Whether a contract or any other obliga- 
tion is assignable is determined by the substantive law applicable to 
the obligation. The assignment itself and its effect is determined 
by the intention of the parties, and if the intention of the parties is 
uncertain by the law of the place of the act. 13 With respect to third 
parties the effect of the assignment is determined by the law of the 
debtor's domicil. 18 

Quasi-Contracts. The law of the place where the facts forming the 
cause of such obligation occurred governs. 17 

Torts. The law of the place where the tort was committed controls, 
but the obligation is valid only in so far as such act is unlawful 
under Japanese law, and the damages involved can only be claimed 
within the limits and by the methods recognized by Japanese law. 18 

Marriage. The conditions of the formation of a marriage are deter- 
mined in respect to each party by the law of his or her country. 19 As 
regards formalities the law of the place of celebration appears to con- 
trol absolutely. 20 Japanese subjects may contract a marriage abroad 
in the form prescribed by Japanese law. 21 

Effect of Marriage. The national law of the husband controls the 
effect of marriage upon the status of husband and wife. 22 With 
respect to contracts executed in Japan the wife will be regarded as 
a person of full capacity if she has such capacity under Japanese law. 23 
Whenever a foreigner marries a Japanese woman who is the head of 
a house and enters her house, or is adopted by a Japanese and married 
to one of the latter's daughters, he becomes Japanese and is thus 
subject to Japanese law. 24 

"Art. 9, par. 2. " De Becker, op. cit., 106. 

"Ibid., 109. "Art. 7. 

"Art. 10. "Art. 11. 

"Art. 11; De Becker, op. cit., 105-106. 

" Art. 13, par. I. 

20 Art. 13, par. 1; De Becker, op. cit., 117. 

" Art. 13 ; Japanese Civil Code, art. 777. 

" Art. 14, par. 1. " De Becker, op. cit., 120. 

"Art. r4, par. 2; De Becker, op. cit., 121. 
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Marriage contracts are governed by the law of the husband's 
nationality at the time of the celebration of the marriage. If the 
parties subsequently acquire the Japanese nationality or remove their 
domicil to Japan the agreement, in order to be binding upon third 
parties, must be registered within one year if it differs from the 
Japanese legal system. 25 If no marriage contract is made the rights 
of the parties are determined by the law of the husband's home country 
at the time of the marriage. A change of domicil or of nationality has 
no effect upon their rights. 28 

Divorce. Japanese courts have jurisdiction to grant a divorce to 
foreigners who are domiciled in or residents of Japan. 27 A divorce 
will be granted only for a ground which is recognized as such under 
the law of the home country of the husband at the time the act 
occurred, and under Japanese law. 28 

Parent and Child. The conditions for the legitimation of an ille- 
gitimate child are governed, with respect to the father or mother, 
by the law of the state to which such father or mother belongs at the 
time of such legitimation, and with respect to the child by the law of 
the state to which the child belongs at that time. The effects of the 
legitimation are determined by the national law of the father or 
mother. 29 The conditions of adoption are governed in respect to each 
party by the law of his or her home country. 30 The effect of adoption 
is determined by the law of the home country of the adoptive parent. 31 
The parental power is determined by the law of the home country of 
the father, or, if he is dead, by that of the mother, within the limits 
recognized by the law of the place where it is to be exercised. 82 The 
rights of the parent with respect to the property of the child, whether 
movable or immovable, are governed by the law of the father's 
nationality or, if he is dead, by that of the mother. 33 

Support. The duty to furnish support is controlled by the law of 
the home country of the party from whom it is demanded. 34 

Guardianship and Curatorship. An alien domiciled or resident in 
Japan may be placed under guardianship or curatorship if there is a 
sufficient ground according to the law of his home country and there 
is no person to exercise the function of a guardian under the law of 
his home country. When the guardian is appointed by a Japanese 
court the legal relations involved in the guardianship are governed by 
Japanese law; if appointed by a foreign court, they are determined 
by the law of the home country of the ward. 35 



"Art. 15. M De Becker, op. cit., 123-124. 

"Art. 1, Law Concerning the Procedure in Actions Relating to Personal 
Status. De Becker, op. cit., 124. 

"Art. 11. M Art. 18, par. 2. 

""Art. 19, first part. "Art. 19, second part. 

"Art. 20; De Becker, op. cit., 135. "Art. 20. 

"Art. 21. "Arts. 23, 24. 
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Succession. Intestate succession to movables and immovables is 
governed by the national law of the decedent. 38 The material condi- 
tions and effect of a will, whether it relates to movable or immovable 
property, are determined by the law of the home country of the testator 
at the time of the execution of the will. 37 A change of nationality 
produces no effect. A will is sufficient in formal respects regardless 
of the character of the property, if it satisfies the law of the home 
country of the testator at the time of the execution of the will or the 
law of the place of execution. 88 A will may be revoked according to 
the law of the home country of the testator at the time of revoking, 
or according to the law of the place of the act. 39 

The foregoing summary shows that the Japanese legislator has 
accepted the continental rules of the conflict of laws. Only in one 
instance can there be seen any approach to the English system, namely, 
in the rule governing torts. One or two points deserve special atten- 
tion. Contrary to the prevailing view on the subject it accepts the 
renvoi in the limited form suggested by the German Civil Code. With 
respect to the question of nationality it has decided a point which has 
troubled the continental writers a good deal. 40 What is the law of a 
party's nationality for the purpose of the conflict of laws when he 
is claimed as a subject by two or more foreign governments? The 
Japanese law adopts the rule that it is the law of the country whose 
nationality was last acquired. As regards contracts by correspondence 
it is interesting to note that the Japanese law accepts the law of the 
place from which the offer was sent, except that the law of the domicil 
of the offeror is substituted if the recipient of the offer was ignorant 
of the place from which the offer was sent. 

E. G. L. 



IMPLIED WARRANTIES OF WHOLESOMENESS AGAIN 

Charged waters replace strong waters, and with the change come 
perils little thought of. A recent case 1 lists "articles inherently 
dangerous" : poisons, dynamite, gunpowder, torpedoes — and soft drink 
bottles ! One who manufactures such articles, says the court, is liable 
in tort to third parties whom their explosion injures, unless he can 
prove that he has exercised reasonable care with reference to the article 
manufactured. Such treatment of the pop-bottle as of itself a danger- 



38 Art. 25. * Art. 26. 

"Art. 26. oar. 1. " Art. 26, par. 2. 

"See. (1920) 20 Col. L. Rev. 250-252. 

"■Johnson v. Cadillac Motor Car Co. (1920, C. C. A. 2d) 261 Fed. 878, (1920) 
29 Yale Law Journal, 568. In this comment the attempt is to analyze, not 
to state the law in full, nor to give full citations. For more complete and 
detailed statement of the positive law see (1918) 27 Yale Law Journal, 1068, 
( 1919-20) 5 Iowa L. Bull. 6, 86, and the other comments collected in note 16. 



